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ENGLISH OPPORTUNITIES AND DUTIES IN 
THE HISTORICAL AND COMPARATIVE 

STUDY OF LAW. 

If envy is ever allowable between colleagues, I 
think I might have been excused two or three 
months ago for regarding my friend the Vinerian 
Professor with some measure of that feeling. In the 
first place, Professor Dicey had delivered his in- 
augural lecture while I still had to provide for mine, 
and therefore he had outstripped me in the beatitude 
of accomplished possession. Another advantage I 
was more gravely disposed to envy him was that 
of entering on his new labours in a scene known 
to him of old, and among familiar friends ; an ad- 
vantage which perhaps is not a matter of mere 
sentiment. For, as our two ancient Universities, 
taken together, have a generic character which makes 
them unique in Europe and broadly marks them off 
from all other seats of learning, so each of them is 
marked off from the other by subtle but real differ- 
ences of individual spirit and traditions. In such a 
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4 ENGLISH OPPORTUNITIES AND DUTIES IN THE 

case resemblance and analogy will carry one a long 
way ; but there comes a point-^as in the learning of 
a language closely akin to another already known — 
where the warrant of analogy fails, and even where 
the unbiassed curiosity of a perfect stranger may be 
less liable to error. The privileges of starting from 
impartial ignorance, be they more or less, are too 
manifestly denied to me. Therefore I must seek to 
fortify myself in another direction. Having no 
interest to maintain the paradox that, next after 
an Oxford man, a complete stranger will make the 
best Oxford Professor, I must persuade you to think 
me, as I desire to think myself, as little of a stranger 
as possible. And this is not such a merely personal 
matter as it seems : for the relations of a Professor to 
the University and its members are (at least it is a 
Professor's business to make them so if he can) some- 
thing wider and more human than the delivering and 
hearing of lectures ; and therefore it concerns you to 
know that fortune has dealt favourably with me in 
preparing the way for these relations, and especially 
in regard to the Faculty to which my work belongs. 
To say that I find myself here among friends is 
nothing. I have seen enough of Oxford hospitality 
and of the universal brotherhood of scholarship to be 
assured that such would be my experience if I had 
come here without a single acquaintance in this 
College or in the University. But it is something 
±0 say that I find myself in the company of old 
friends, and moreover of those who have been my 
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guides and fellow- workers in a pursuit still followed 
in this land by few, scorned or depreciated by many, 
the scientific and i^stematic study of law. When a 
dozen years ago I emerged, wearied and bewildered, 
from that rough and fragmentary training of * read- 
ing for the bar/ which Professor Dicey so excellently 
described to us last term, I was advised to turn to 
Boman law as the best means of impressing some 
order and proportion of clear ideas on the half- 
digested mass of facts and formulas which I had 
acquired. It was from Professor Bryce that I sought 
counsel as to my reading. His advice was such as it 
would be bold, if not foolhardy, to give to a man 
reading for examination purposes; but then I was 
not going to be examined : and from my following of 
that advice I date whatever pretensions I may have 
to competence for taking a philosophical as distinct 
from a merely empirical view of law and juris- 
prudence. 

It is with no ordinary satisfaction, therefore, that 
I now embrace the honour of meeting Professor Bryce 
as a colleague. On the occasions of such meeting, 
again, another peculiar pleasure awaits me : for they 
are presided over by the Warden of All Souls as 
Chairman of the Legal Board of Faculty. I do not 
know whether it has often happened that two school- 
fellows, as nearly as possible of equal standing, should 
part, one to Oxford and one to Cambridge, and almost 
lose sight of one another for years ; that they should 
take up the same profession, and their bent should 
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lead them independentiiy to deal with its learning in 
the same spirit ; that they should select for illustra- 
tion, for diflferent external reasons, the very same 
subject; that they should use and discuss one an- 
other's work with perfect freedom, and without the 
shadow of constraint or umbrage ; and, lastly, that 
they should find themselves associated at the same 
University, in conditions the most agreeable and 
honourable for both, in the promotion and direction 
of their chosen study. These things, I conceive, 
would be esteemed an improbable combination in 
any well-constructed fiction dealing with modern 
society. They are however the things, plainly and 
truly stated, which have happened to Sir William 
Anson and myself. His presence and companion^ 
ship ought to disperse — they do disperse — whatever 
cloud of unfamiliarity might yet hang over my intro- 
duction to this University. 

So much it seemed not unfitting to say, on this 
pecuhar occasion, of my personal privileges and 
opportunities. According" to the common and reason- 
able usage, the duties and opportunities of my office, 
or rather of the branch of studies with which my 
office is concerned, appear most proper to be now 
the chief matter of our attention. The historical 
and comparative treatment of jurisprudence is the 
function particularly assigned to the Corpus Pro- 
fessor; and I do not think it needful to tell you 
either that historical and comparative jurisprudence 
exists (I speak of it in the singular, for the two 
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branches converge to one study and one method), 
or what results it abeady has to show. The works 
of my predecessor in this Chair are a suflScient answer 
to any questions on that score. I understand that 
a certain sort of clever young men, anxious to say 
something new and surprising, are already going 
about to disparage Sir Henry Maine's way of re- 
search as a thing out of date. I shall not be at the 
pains of discussing this opinion. Nothing worse can 
happen to such as are capable of entertaining it than 
to remain possessed by their own conceit, and they 
deserve nothing better. If such a fancy is taken up 
otherwise than as a conscious exercise in paradoxical 
argument, it must be through total misapprehension 
of the historical method, of its true scope and signifi- 
cance, and of its place in modem science. 

The historical method is not the peculiar property 
of jurisprudence or any other branch of learning. It 
is the newest and most powerful instrument, not 
only of the moral and political sciences, but of a 
great part of the natural sciences, and its range is 
daily increasing. The doctrine of evolution is nothing : 
else than the historical method applied to the facts of 
nature; the historical method is nothing else than 
the doctrine of evolution applied to human societies 
and institutions. When Charles Darwin created the 
philosophy of natural history (for no leas title is due: 
to the idea which transformed the knowledge of 
organic nature from a multitude of particulars into 
a continuous whole), he was working in the same 
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spirit and towards the same ends as the great 
publicists who, heeding his field of labour as little 
as he heeded theirs, had laid in the patient study 
of historical fact the bases of a solid and rational 
philosophy of politics and law. Savigny, whom we 
do not yet know or honour enough, and our own 
Burke, whom we know and honour, but cannot 
honour too much, were Darwinians before Darwin. 
In some measure the same may be said of the great 
Frenchman Montesquieu, whose unequal but illu- 
minating genius was lost in a generation of formal- 
ists. By such hands was the instrument formed and 
polished that my predecessor in this Chair has wielded 
in your presence and before the world : and from his 
hands I take it in reverence and not without fear, as 
a common mortal essaying to lift the spear of Achilles. 
It is a key to unlock ancient riddles, a solvent of 
apparent contradictions, a touchstone of sophistries, 
and a potent spell to exorcise those phantoms of 
superstition, sheeted now in the garb of religion, now 
of humanity, now (such is their audacity) of the free 
spirit of science itself, that do yet squeak and gibber 
in our streets. It is like the magic sword in Mr. 
George Meredith's delightful tale, whose power was 
to sever thoughts. One thing, indeed, the historical 
method will not do; there should be no mistake 
a,bout this, and none shall be readier than myself 
to make the admisidon. Neither the theory of evolu- 
tion in physics and psychology, nor the historical 
method in ethics and politics, can solve the ultimate 
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problems of philosophy. But it does not follow that 
either of them is useless to the student approaching 
those problems. He may be helped by them to see 
in more than one way where science ends, and philo- 
sophy in the strict sense begins ; he may even be 
helped to perceive in what forms and within what 
limits philosophical questions may be reasonably and 
hopefully stated. 

Thus we have to do not with a literary fashion, 
not with the style of work of this or that writer, but (it 
cannot be too often repeated) with a method which 
has transformed and is transforming the face of 
himian knowledge. That such a method should not 
be finiitful when applied to the special subject- 
matter of jurisprudence, intimately connected as that 
is with the historical institutions of civilised man- 
kind and with the history of human nature itself, 
would be a thing contrary to all rational expectation. 
It could be accounted for, did it so happen, only by 
singular incapacity or infelicity on the part of those 
who undertook the adventure. But it^has not so 
happened : already we have ample fruit, and ample 
promise of more. Enough, however, of these things 
in general If any man is wilfully blind, let us leave 
him to his blindness. It will now be convenient for 
tis, I think, to consider, not what may be done by 
historical and comparative jurisprudence in the ab- 
stract, but what we as Englishmen, here and now, 
have special opportunities for making of it, and 
therefore what, to the best of our power, we ought 
to make of it. 

B 3 
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Let US first notice what a tempting field is oflfered 
to the historical student by the laws and legal insti- 
tutions of England ; and for the moment I speak of 
England alone. We know that English law is the 
despair of systematic reformers : the very causes 
which have made it so make it an unrivalled treasure- 
house of historical illustration. In our existing polity 
the latest mechanism of elaborate legislation may be 
found side by side with relics of a period of legal 
culture not less archaic than that of the Twelve 
Tables at Rome. If we retrace the growth of our 
institutions as far back as the Norman Conquest, we 
shall find in full strength usages of which Roman 
jurigprudence has preserved only the faintest traces. 
We need not go abroad or sift obscure tradition and 
doubtful reports for exapiples of old-world forms of 
legal ideas, or the transitions by which they are 
adapted to the modem world. Our own Common 
Law is full of them. We are only beginning to 
realise their interest ; the total want of the historical 
and scientific element, until a few years ago, in the 
training of English lawyers, has led us to despise 
these things as mere dry bones of antiquarians. 
Here, then, is a plain duty laid upon us, to bring out 
the significance of our own legal antiquities in rela- 
tion to the general history of legal development, and 
to make our confused and half-wrought wealth in 
this kind accessible to fellow-workers in other lands. 
As a brilliant specimen of what may be expected in 
this region (though not a work undertaken chiefly 
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with that view) I may point to Mr. 0. W. Holmes's 
lectures on ' The Common Law/ That name leads 
me on, by an irresistible temptation, to another 
branch of what I have to sav : but first there is an 
objection to be removed. 

Some one may deny that the study of legal anti- 
quities is jurisprudence at all ; some one else may 
say, as indeed one or two historians have at least 
hinted, that a modem lawyer is in certain ways at a 
positive disadvantage in it. Well, the analytical and 
the historical purist may both have their say ; there 
is no occasion for us to hinder them. Only we shall 
not in this place, I hope, trouble ourselves with being 
over nice to define the limits of sister faculties. 
Assuredly these things belong to History as well as to 
Law ; for my own part I trust that Law and History 
may ever be too good allies and helpmates to wrangle 
oyer an imaginary boundary between their territories. 
Each of them has so much to do for the other and so 
much to learn from her that a dispute of this kind is 
wasteful folly. I would fain have every lawyer an 
historian ; and, seeing we ought to desire for all our 
fellow-men the increase of all good knowledge, there 
can be no harm in wishing that some historians had 
a little more law. Not the least of the objects at 
which the work of this University in both Schools 
may be aimed with good hope of accomplishment is to 
make such wishes superfluous in the coming genera- 
tions. Meanwhile, trespass in pursuit of knowledge 
is a thing rather to be encouraged. Professor Stubbs 
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has shown how much we lawyers may have to learn 
from the historian : it is for ns to do something 
towards repaying the debt. Lately Mr. Justice 
Stephen, in his ' History of the Criminal Law/ has 
brought in one or two substantial instalments. 

Just now I named the work of an American lawyer 
on the Common Law. The writings of Dr. Oliver 
Wendell Holmes are popular in the best sense on 
both sides of the Atlantic. His son, now a judge of 
the Supreme Court of Massachusetts, inheriting a 
share of the same subtle imagination and finely 
discerning mind, has devoted his power to gaining 
the more limited but more concentrated interest of 
a technically critical audience. As the reader of 
English literature loses much to whom the works of 
the father are unknown, so the English lawyer to 
whom law is not a mere business, but a science and 
study, cannot aflford to neglect the work of the son. 
It is tempting to praise one s friends : but I am not 
here to praise my friend Mr. Holmes, though the 
occasion might furnish excuse enough, and I pass on 
to that which his work suggests. Eminent as it is 
in its own kind, I take it but as a specimen and 
symbol. I need not tell you that in the United 
States there already exists a considerable legal litera- 
ture, much of it excellent, some of it classical, pro- 
duced by English-speaking men trained in English 
legal ideas, and living under laws which are based 
on, and in the main identical with, the Common Law 
of England. Across the Atlantic we exchange dis* 



HISTORICAL AND CX>MPARATIVB STUDY OF LAW. 13 

cussion of the earliest Year Book and criticism of the 
latest leading case in a dialect which to the French 
is barbarous, and to the Germans foolishness. What 
does such a fact signify to us English lawyers? 
Nothing less than this, that the system which we 
have inherited is unique alike in its history and in its 
destiny. 

From the storm-floods that made wreck of the 
Eoman Empire there emerged, defaced but not 
broken, the solid fabric of Eoman law. Not by any 
command or ordinance of princes, but by the in- 
herent power of its name and traditions, Eoman law 
was supreme among the ruins of Eoman dominion, 
and seemed for a time supreme in the civilised world. 
In only one comer of Europe it failed of obedience. 
Eude and obscure in ite beginnings, unobserved or 
despised by the doctors and glossators, there rose in 
this island a home-grown stock of laws and a home- 
grown tjrpe of legal institutions. They grew in 
rugged exclusiveness, disdaining feUowsMp with the 
more polished learning of the civilians, and it was 
well that they did so : for, had English law been in 
its infancy drawn within the masterful attraction of 
EiOme, the range of legal discussion and of the 
analysis of legal ideas would have been dangerously 
limited. Eoman conceptions, Eoman classification, 
the Eoman imderstanding of legal reason and autho- 
rity, would have dominated men's minds without a 
rival. It is hardly too much to say that the possi- 
bility of comparative jurisprudence would have been 
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destroyed. I am not now considering whether English 
law, in its mediaeval or its modern stage, be better 
or worse than Boman law. The point is that it 
is diflferent and independent ; that it provokes com- 
parison and furnishes a holding-ground for criticism. 
In its absence nothing but some surpassing effort of 
genius could have enabled us to view the Corpus 
Juris from the outside. Broadly speaking, whatever 
is not of England in modem jurisprudence is of 
Kome. In law, as in politics, the severance of 
Britain by a world's breadth from the world of Rome 
has fostered a new birth which mankind could ill 
have spared. And the growth of English politics is 
more closely connected with the independent growth 
and strength of EngUsh law than has been commonly 
perceived, or can be gathered from the common ax5- 
counts of English history. 

We stand, then, in a special and marked relation 
to the comparative and historical study of laws by 
the mere fact that our own laws are insular. But 
they are more than insular ; they have become the 
law of half a . world ; already they may compare for 
the extent of their influence on men's affairs with 
the law of the Roman Empire. They have travelled 
with the English language wherever English enter- 
prise has made itself a new home. From the North 
Sea to the Pacific they are the rule of life, and the 
mould in which mens ideas of justice are formed: 
and, if we go round the world, we shaD traverse the 
domain of many strange laws and customs to find the 
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image of our English polity and jurisprudence at 
the very antipodes. It is still more important for 
the power and value of English law, in the aspect 
under which we now regard it, that it has become 
the heritage of an independent nation of our own 
stock, and not only of a nation, but of a federal union 
of States which for their own municipal purposes are 
sovereign and independent. Since the classical period 
of Boman law there has never been a constitution of 
afiFairs more apt to foster the free and intelligent 
criticism of legal authorities, the untrammelled play 
of legal speculation and analysis, than now exists in 
the States of the American Union, where law is 
developed under many technically independent juris- 
dictions, but in deference and conformity to a com- 
mon ideal. We are justified, therefore, in expecting 
that our American colleagues will not be behind- 
hand in the work to which in this generation j uris- 
prudence appears to be specially called. This is the 
just and natural rivalry for English and American men 
of law, not the interchange of litigious despatches or 
the argument of diplomatic claims before foreign 
arbitrators. Not only do we hope that no less 
agreeable emulation may again in our time arise 
between the two nations, but we may flatter our- 
selves — we of this Faculty at least — that our fellow- 
ship and intercourse in legal matters is not the least 
of the forces working against any such mischief. 
It is only one of the visible marks of our common 
origin, of our common foundation of institutions, 
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chaxacter, and habits ; but it is a strong and a deep 
one. I feel, for my own part, a much nearer sense 
of kinship in discussing points with an American 
colleague than in hearing or reading generalities, 
however admirably expressed, about the friendship 
that ought to prevail between the two great English- 
speaking nations: and I think I may say without 
rashness (I have in mind some small but not in- 
significant instances) that the feeUng of American 
lawyers is the same. Personal experience or asser- 
tion seems however needless in the face of the splen- 
did welcome our American brethren have even now 
given us in the person of the Chief Justice of Eng- 
land and his companions. On this side we may 
have no opportunity of doing the like in any such 
conspicuous and collective manner : but we can each 
of us use the opportunities that come to him. Most 
of all here, in these ancient Universities, which are 
sought almost as holy places by our kinsfolk of the 
Western Continent, should we be ready and eager to 
meet with more than a stranger's welcome those who 
serve with us one law and learning. Let no such 
pilgrim fail of ample greeting at our hands. Bene- 
dictus qui venit in nomine legum Angliae. 

These are resources, this is a range of knowledge 
and inquiry which, taken alone, would be in no way 
despicable. But I must call on you to look farther. 
Let us consider of what manner of realm and empire 
we are citizens, and see what boundless wealth is 
open to us. Within our own seas, what varied 
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specimens of legal development may we not find ! 
Cross the border into Scotland, and you are under a 
system of law so different from that of England that 
at first sight it seems to speak with aa unknown 
tongue. It is a system instructive both in its 
analogies to ours and in its contrasts, both in the 
similarity of the results produced and in the diver- 
sity of the means by which they are effected. Eng- 
lish lawyers, as a rule, are content to Uve. in greater 
ignorance, if possible, of the law of Scotland than 
of the law of the Continent of Europe. Here are 
opportunities of fruitful comparison — and 1 mean 
fruitful for practical as weU as philosophical ptir- 
pcse^going to waste .t our oL door. Durbg 
the last few years there has been much discussion of 
the principles and method of criminal procedure. 
This is a subject on which examination of Scottish 
usage would be particularly instructive ; but for the 
most part it has been discussed as if Scotland did 
not exist, or were less accessible to Englishmen than 
France or Italy. Turning from north to south, we 
find living in the Channel Islands the ancient cus- 
toms of Normandy which on the Norman mainland 
have been wiped out by the levelling sweep of the 
Napoleonic legislation. In the little Isle of Man we 
have yet another seat of independent laws and 
jurisdiction. The practising English lawyer is not 
concerned with these things, and is almost of ne- 
cessity indiflferent to them. All the more should 
the study of them be encouraged at the times and 
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places where there is room for it, and chiefly in the 
legal Faculties of the Universities. 

Thus far we are merely lookmg round, as it were, 
at home. We have yet to add to the wealth of these 
realms in the matter of our science the wealth of 
the British empire. Herein we are partakers of a 
marvellous heritage, of memories and hopes, of 
powers and responsibilities, such as are the lot of 
no other nation upon earth. More truly than Pericles 
we may say that the valour of our fathers compelled 
every land and every sea to open a way before it ; 
more truly than VurgUs feigned prophecy spoke of 
Augustus we may fit his words to the dominion of 
which, under the auspicious name and reign of our 
sovereign lady Queen Victoria, and by wisdom and 
genius not less than those of Rome, the principles 
have been ordained and the boundaries established : — 

Super et Garamantas et Indos 
Proferet imperium: iacet extra sidera tellus, 
Extra anni solisque vias, ubi caelifer Atlas 
Axem umero torquet stellis ardentibus aptum. 



Nee vero Alcides tantum telluris obivit, 
Fixerit aeripedem cervam licet aut Erymanthi 
Pacarit nemora et Lemam tremefecerit arcn, 
Nee qui pampineis victor iuga flectit babenis 
Idber, agens celso Nysae de vertice tigres. 

The record of this dominion abounds in wonders in 
every part, but the British rule in India is most 
wonderful. A history that no maker of romance 
would have dared to invent ; a future that no pru- 
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dent man will dare to forecast ; a power so dis- 
proportioned to its apparent means of command 
that, if not vouched by positive enumeration, the 
facts would seem incredible ; these are the salient 
and elementary features of our Indian empire. 

On what support, now, does that unique empire 
rest ? Some persons of no mean authority will tell 
us that it rests upon force. And in some sense 
doubtless they say weU. But if we speak thus, it 
should be clearly understood what kind of force we 
have in mind. Evidently not the bare force of arms. 
Roughly speaking India contains about two hundred 
and forty millions of people, of whom about one 
hundred and twenty thousand are Europeans. Let us 
try to realize what these figures mean. The number 
of Europeans in India, British soldiers and others, 
does not amount to more than the population of an 
English town of the second rank, such as Portsmouth 
or Leicester. It is distinctly less than the popula- 
tion of Delhi or Benares. This number is distributed 
among nearly five times as many people as inhabit 
the whole of the United States. Or, to put it an- 
other way, suppose the whole of the dwellers in 
India to be ranged in miUtaiy order. Two thousand 
is, I believe, a fair working strength for a brigade 
of infantry. There would be hardly one white man 
to every brigade. I know what may be said to 
mitigate these contrasts : the native races of India 
are not united, they have not European discipline, 
and the like. But in a case of such immense 
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oa^what^««a«„«oi™^^o^„aa, No. 
we do not govern India by the force of arms only. 
By what then 1 The answer is inevitable. State 
oi position in the very lowest terms in which 
it can plausibly be stated Say that the people of 
India from north to south love us not, and would 
fain be rid of us. Say that they obey only from 
mutual fear and jealousy, because men dread the 
unknown evils they might suffer from some native 
conqueror of hostile race and religion more than they 
mislike the certain evils of English rule. What is 
the signification of this, the worst that can be said 
by any one who is not grossly impudent or ignorant 1 
It signifies that our rule is better in the estimation 
of the majority of the dwellers in India than any 
other rule which they could probably look for in our 
absence. It signifies that under English rule the 
weak feel safer against the strong than ever they 
did before. It signifies that our empire is not of 
brute force, but of judgment and righteousness ; in 
one word— for I wiU not shrink from seemmg bold in 
my oflBce — that it is an empire of law. The secret 
of our strength in India is that we have endeavoured 
truly and indifferently to do justice, according to the 
best of our skill and understanding, to all sorts and 
conditions of men. 

And great indeed is the diversity of men that the 
rulers of India have to do with, and of then- laws 
and customs. The Brahman, whose ancestors were 
the poets of a splendid and refined language, and the 
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J)ioneers of the everlasting problems of philosophy, 
while ours, without arts or letters, were rough- 
hewing the elements of political freedom in German 
forests; the Mussulman, himself a descendant of 
conquerors within historical memory, inheriting from 
them the aptitude for government and affairs, and 
stm proud of traditions whose virtue may sleep but 
is not dead ; the Sikh, most valiant of our foes in the 
day of strife, and most faithful of helpers in the day 
when men's faith was tried ; the Kajput, who traces 
his imblemished line of descent from an antiquity 
that laughs European dynasties to scorn ; — all these, 
alien from one another, and alien from our Western 
ways, are equally the care of English justice, their 
society and usages the study of EngUsh governors. 
Nor these only, but tribes and kindreds so much 
farther remote from us that the difference of English- 
men and Hindu seems to vanish when we consider 
them ; the dusky people of the far south, Hindus 
barely in name, who preserve in strange customs the 
vestiges of barbarous polities extinct before the 
beginning of history ; the wild folk of the hills on 
our marches, who have been known (so men say) 
to offer human sacrifice on their immemorial high 
places to propitiate the dread and secret gods deemed 
by them to sit in unknown England and rule the 
issues of their lawsuits ; the remnants of aboriginal 
populations whom English officers find surviving, 
forgotten for generations past by their neighbours, 
in remote nooks of mountain and woodland ; these 
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likewise are under the equal protection and receive 
the equal judgment and justice of the supreme 
power in IndiTlhis is a veiy weighty matL to 
be laid upon any government of human frame ; we 
need not marvel if to some it appears more than can 
be borne. Yet the burden of this duty has been 
fully understood, and 'fully undertaken, I will not 
say always with success (that were to call mortals 
infallible), but with constant good faith, goodwill^ 
and diligence, and with such results as in the' main 
Englishmen may well be proud of. 

Perhaps I have gone too near to forgetting the 
lawyer in the citizen : but I think excuse will not 
be wanting, for which of us can be unmoved at the 
thought of being a partaker, as every English 
citizen assuredly is, in such a power, such a destiny, 
and such duties ? Our matter now in hand is to see 
how these things concern us not as Englishmen 
dmply, but as rtudent.. The BritUh empire ia 
India, we said, is an empire of law : we may sidd that 
it has become an empire of systematic legislation, 
and oflfers an unique field of observation in historical 
and comparative jurisprudence. There we are face 
to face with living examples of institutions and ideas 
elsewhere dead or decayed. Two great Asiatic bodies 
of customary ordinance, Hindu and Mahometan, 
widely diflfering from our own laws in almost every 
possible respect, demand the closest attention not 
only from students but from men of practice. The 
texts and authorities of Hindu law raise historical 
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questions of the utmost interest and of more than 
Indian scope. The constitution of the Hindu family 
gives us the complete picture of which only a few faint 
lineaments are preserved in European societies. Its 
feasts and its offerings illuminate our obscure records 
of the household rites of Greece and Rome. In the 
Indian village we have a living witness to the most 
ancient form of self-government. And at almost 
every point Indian customs and institutions throw 
new light on a subject whose veiy difficulty makes it 
fascinating to both jurists and philosophers-the 
relations of law to religion in its early stages. Such 
is the character of the opportunities presented by 
India to Englishmen, and especially to those who 
are in a position to study the facts at first hand. If 
you would see how they can be used, I will refer 
you not to any professedly legal treatise, but to the 
work of an English administrator who now bears 
rule over one of the great Indian provinces : I mean 
the admirable Asiatic Studies of Sir Alfred LyaU, 
another proof (if proof could reasonably be demanded) 
that the historical and comparative method is yet in 
the vigour of its youth. 

But the surpassing interest of India must not lead 
us to forget the vast and varied field of legal studies 
offered us by other British colonies and possessions. 
I think it may be said with truth that there is not in 
the world any type of legal system which the Queen 
in Council, in her supreme judicial capacity, may not 
be called on to administer. The Judicial Committee 
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of the Privy Council are the authoritative inter- 
preters, not only for India of the sacred or semi- 
sacred books of Hindus and Mahometans (side by 
side with the latest Act of the Governor-General in 
Council), but for Lower Canada of the law of the old 
French Monarchy, now recast by native enterprise in 
a code of modem form ; for Mauritius of the Civil 
Code of Napoleon ; for the Cape Colony and Ceylon 
of Boman law as understood by the great Con- 
tinental lawyers who preceded the modem epoch of 
historical research. Add to this the share which the 
position of England among nations has given to 
English tribunals in the administration and develop- 
ment of a maritime law which is nothing if not cos- 
mopolitan. It is little to our credit that the dealing 
with such materials as these should, until of late 
years, have been left in the hands of a few specialists, 
and should have been almost ostentatiously slighted 
by the professors of our English Common Law. 
Recent consolidation of jurisdiction, of professional 
qualifications, and of professional training, have done 
something, and will do more, to break down this 
unnatural estrangement. For us here, at all events, 
the title of ' Foreign and Colonial Laws ' represents 
something very different from a museum of legal 
oddities to be hastily turned over once in a couple of 
years in search of authorities for a particular case, 
and then with no small danger of misunderstanding 
the authorities when found, for want of acquaintance 
with the general principles which they assume. 
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Meanwliile, let it not be thought that our oppor- 
tunities in this kind have been altogether wasted. 
We have had illustrious judges who were masters 
of general jurisprudence, and have used its resources 
to widen and enrich the municipal jurisprudence of 
England. So far as they have not attained European 
reputation, it is because their work is not collected 
in systematic form but scattered in the pages of our 
law reports, and practically inaccessible save to 
English lawyers. It is enough to name three men 
whose genius was different and shown in distinct 
departments, Lord Stowell, Lord Justice Knight- 
Bruce, and Mr. Justice WiQes : may their example 
not fail of abundant and worthy followers ! 

A discourse of this kind must needs deal in great 
measure with generalities. But I should like to give 
you one example of the points in the history of legal 
ideas which remain to be worked out by the com- 
parative method. I will take it from a subject which 
has occupied a good deal of my own attention for 
some years, the law of Contract. At this time of 
day we all think it a plain matter that the law should 
hold men to perform their promises. Not every 
promise, it is true, will be enforced by modem courts 
of justice even in things lawful and honest ; but the 
conditions which limit their action are explained 
and justified as intended only to exclude light or 
hasty words from creating the bond of civil duty. 
\ffow this, I am much disposed to think, is in truth a 
modem conception. I believe that the enforcement 
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of promises as such did not enter into the earlier 
forms or notions of civil justice. Archaic methods 
of redress fall under one of two heads, retaliation and 
restitution. The complainant seeks either vengeance 
for personal injury, or the restoration of something 
that belongs to him and has been wrongfully taken or 
detained. A debt is repayable, not because the debtor, 
has promised to pay (as we now imagine the relation), 
but because the creditor's money is in his hands. From 
the demand * Pay me that thou owest' to the more 
general and elastic claim, * Perform thy covenant with 
me,' there is a far longer step in thought than it is 
easy for us now to realise. It may be asked how any 
tolerably civilised society was carried on if men had no 
means of compelling the fulfilment of promises ? We 
have not said that they had no means. It was not that 
men lived in a golden age of trust and good faith, or 
were content to go vdthout redress in the miscel- 
laneous aflfairs of life. The sanction which temporal 
jurisdiction did not afford was afforded by religious 
fears, and sometimes by the coercive power of distinct, 
religious tribunals. 

We see this in a striking form in our own legal 
history. Down to the fifteenth century the greater 
part of what we call ' simple contracts ' were of no> 
effect in the king's temporal courts. But the man 
who complained of broken faith could betake himself 
to the bishop, and the bishop's court would take it up 
as a matter of conscience. If the case was made out 
to the satisfaction of the ecclesiastical judge, perform-i 
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ance was compelled by the power of the Church. 
Penance and excommunication were then very real 
and effectual sanctions, probably more real and effec- 
tual in many places than any that were practically 
at the disposal of the civil authority. You may say, 
however, that English legal history is full of ano- 
malies, and this may be a quaint local accident of no 
general significance. And, if I had nothing else to 
bring forward, you would say well. Here the value 
of comparative enquiry comes in. We find in the 
classical period of Roman law that there is one form, 
and one only, whereby the force of legal compulsion 
can be given at the will of the parties to any and 
every sort of promise. That form is the Stipulation, 
and there appear in and about it unmistakeable 
traces of a religious origin and of an originally 
spiritual sanction. Already, then, we see that our 
own history is not a mere isolated curiosity. Going 
further afield, we take Mr. Newton for our guide 
among the inscriptions that reveal to us the affairs 
and administration of an ancient Greek religious 
house. A master seeking to enfiranchise a favoinred 
slave, and to secure his freedom against any possible 
attack in time to come, could not bind himself by 
any form of direct promise to the slav^, who, until 
the enfranchisement was perfected, was incapable of 
acquiring rights. What security could he . then 
give ? There might have been a method, as at 
Eome, of placing the freedman under the direct 
protection of public law ; but the Greek method was 
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different, and belongs to an older world. The master 
sold the slave in name to Apollo of Delphi, and 
pledged his faith with sureties to the God himself 
that no man should disturb the title ; so that, if he 
or his heirs should thereafter attempt to go back 
from the gift of freedom, they would be wrong- 
doers not against men but against the Gods. Armed 
with these evidences, we are now justified in making 
use of the fact, in itself ambiguous, that the earliest 
transactions in the nature of the contract of which 
we have any record are treaties, confirmed by oath, 
between heads of tribes or clans dealing with one 
another as independent powers. The shape they 
take might be accounted for by the absence of any 
human tribunal acknowledged by both parties ; but 
with the analogies before us, it seems as likely that 
they were modelled on the commonest if not the only 
form in which private agreements then existed. It 
may be worth while to add that in Homer (no mean 
store of archaic law for those who will seek discreetly) 
the confirmation of a promise by oath is frequent, 
and, so far as I can remember, there is no trace of 
any other kind of obligation. 

Much might be said on the general importance of 
spiritual sanctions in the archaic stages of law, and 
of the lingering traces it has left even in modern 
times. Shakespeare^s curse on the mover of his 
bones comes of an ancient stock: its ancestors are 
yet preserved in Greek inscriptions, the work prob- 
ably of men who had a more serious belief than 
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Shakespeare in the efficacy of their imprecations. 
Another set of examples is furnished by the elaborate 
and fantastic curses invoked by the draftsmen of 
early English charters, notably about the end of the 
tenth century, on any one who should presume to 
violate the gifts they recorded. The so-called curse 
of Emulphus, an eleventh-century precedent faith- 
fiiUy transferred from the Textus Boffensis to the 
pages of Tristram Shindy^ is by no means at the 
head of them for invention and variety. A vestige 
of this kind of formulas clung about the Great 
Charter itself. One suspects that a similar purport 
may lurk in the seemingly innocent form of pious 
words to this day employed in some documents of 
maritime law. 

To pursue this subject, however, would take us 
I know not where, certainly as far as India. There- 
fore I shall be your suitor that these bare indications 
may suffice, and I will make an end by claiming 
as good company and alliance for the studies assigned 
to this Chair as at the beginning I did for my own 
person. 

Something has been said of the natural alliance 
between Law and History. Just now I pronounced 
a name venerable to all students of classical literature 
and art. In citing Mr. Newton's work, I have 
already exemplified the relations of Jurisprudence to 
those studies for which the University still preserves, 
I wDl not say wrongly, a name denoting them aai 
the crown of human culture. And this relation is 
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not a thing to be put aside as accidental, or trifled 
with as matter of mere ornament. Eightly con- 
sidered, it is essential to our science and our work* 
For Jurisprudence, if it is to be truly and vitally 
distinct from the empirical collection of matters 
of fact, must partake of the nature of Philosophy. 
And we know that Philosophy without scholarship 
and artistic faculty — without the Muses, as a Greek 
would in one word have said — is imcouth and but 
half articulate. As in philosophy so in the higher 
regions of all science, a thread of poetry is inter* 
woven with the strand of knowledge, and the 
pursuit of truth, as was seen and proclaimed by 
Plato, becomes a pursuit of the beautifiil. The 
light of this beauty flashes on the mathematician 
when he discerns the same harmonies of position and 
magnitude manifested in infinitely diverse configurar 
tions of space, or with some new charm of analysis 
compels a world of new relations of quantity to arise 
and do his bidding. It rejoices the mountaineer when 
he traces the normal features of glacier structure 
on the surface that to the untrained eye is a mere 
wilderness of stone-heaps and crevasses. And we, 
too, may hope not to fail of that light and that joy, 
whether we trace in the individual singularities of 
men's laws and customs the constant working of the 
same human nature and the same unconscious bias 
of old-world thought, or endeavour to analyse and 
exhibit in their just relations the developed ideas of 
modern law. It is not for nothing that Sir Alfred 
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Lyall, whose work I named a little while ago, is a 
poet as well as a student and a ruler of men. And 
it was with deep and wide meaning that the greatest 
poet of modem Europe proclaimed under the figure 
of Helena the glory of the arts and sciences inherited 
from Greece by the modem world. His meamng 
waa wide enough^ I am assured, to include even the 
learning that seems harsh and crabbed to many who 
are not fools. We of the Faculty of Law may claim 
and maintain, no less than our colleagues in the 
Humanities, our part in the favour of the Muses and 
the splendour of the ideal beauty perceived by true 
poets and philosophers from Plato to Goethe; and 
the least of us may thereby feel, as in that vision of 
Goethe the wardfer seeing the face of Helena, that 
our service is a delight : — 

Schwach ist, was der Herr befiehlt, 
Thut's der Diener, es ist gespielt: 
Herrscht doch Uber Out und Blut 
Dieser Schonheit Uebermuth. 
Schon das ganze Heer ist zahm, 
AUe Schwerter stumpf und lahm, 
Vor der herrlichen Qestalt 
Selbst die Sonne matt und kalt, 
Vor dem Reichthum des Gesichts 
Alles leer und Alles nichts. 



OXFORD: 

BT S. PIOKASD HALL, M.A., AND J. H. 8TACT, 
PBIKTEBS TO THB UNIVEBSITT. 



* 



MESSBS. MAOfilLLAFS PUBLICATIONS. 

By the same Author. ^ 

fiSSAYS IN JXTBISFBUDEirCE AND ETHICS. 8yo. 

I06. 6^. 

' We have only mention'ed here some of the enaya, but there are nuuiy others 
of interest to the lawyer, the stateaman, and the pabUc generally/ — Law Times. 

'Mi, Pollock's book is an excellent example, in that it exhibits in their 
natural union two gpreat studies which the professors of each have done their 
best to keep asunder. Law, custom, and morality are all parts of the same 
subject, and no theory of one will be of much use which does not take account 
of the others.' — The Academy, 

THE LAND LAWS. Crown 8yo. 3«. 6d, Just Eeady. 

{English Citizen Series) 

MR. JUSTICE STEPHEN'S NEW BOOKS. 

A HISTOBY OF THE CBIMINAL LAW OF ENGLAND. 

, By Sir Jambs F. Stephen, K.C.S.I., D.C.L., a Judge of the 

HighCourtof Justice, Queen's Bench Division. 3 Vols. 8vo. 48«. 

'The History of the Crimmal Ijaw of England has not only fallen into good 
hands ; it has fallen into the hands of the only man who could have writt^ it 
so that it should not be a mere dull record of statutes and decisions, but a 
work making the past alive, a work comprehensive, luminous, and interesting. 
Of all its qualities; the most conspicuous in Mr. Justice Stephen's work is its 
very great interest for all classes of readers. .... It is a history of the English 
Criminal Law, and a very good histoiy well told, well proportioned, lively, yet 
discreet and dignified. But it is also very much more. It is full of piquant dis- 
s^tations on matters of current interest. It gives free play to the enunciation 
of original and characteristic opinions, and to the kind of criticism whieh 

startles and enlightens but does not wound A work which is delightful 

and instructive from one end to the other.' — Saturday Beview, 

A DIGEST OF THE LAW OE EVIDENCE. Fourth 
Edition. Crown 8vo. 6s, 

A DIGEST OE THE CBIMINAL LAW : CRIMES AND 

Punishments. 8vo. iSs. 

A DIGEST OF THE LAW OF CRIMINAL FBOCEDTJRE 

in Indictable Offences. By Sir James F. Stephen, 

-K.C.S.I., D.C.L., a Judge of the High Court of Justice, 

Queen's Bench Division, and Hebbebt Stephen, LL.M., Esq., 

of the Inner Temple, Barrister-at-Law. 8vo. 1 2S, 6d. 

WORKS BY JAMES PATEBSON, Baebistbb-at-Law. 

COMMENTARIES ON THE LIBERTY OF THE SUB- 
JECT, and the Laws of England relating to the Se- 
curity of the Person. Cheaper Issue. 2 Vols. Crown 

8V0. 215. 

THE LIBERTY OE THE PRESS, SPEECH, AND 
Public Worship. Being Commentaries on the Liberty of 
the Subject and the Laws of England, Crown 8vo. 128. 

— • m 

MACMILLAN AND CO., LONDON. 



J 



\ 



1 



_^l 



— r—— / 



k • 



1 



• * 



'I 




